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STATEMENT OF THE CASE

The statement of the case in appellants' brief is in-

complete, and in many respects wholly at variance with

the facts disclosed by the record. We therefore find

it necessary for the appellee to make its own statement

of the case.

The appellants, plaintiffs below, brought this suit

as minority shareholders of the appellee, defendant



below, to enjoin the sale and issuance of bonds of the

appellee authorized by the majority of the sharehold-

ers of the appellee at an election called for that pur-

pose.

The record shows that on July 10th, 1928, a motion

to dismiss the original petition in equity was denied,

and on said date the application for temporary injunc-

tion was also denied. (Transcript, page 81) The

amended petition in equity was filed October 5th, 1928.

(Transcript, page 17) The transcript does not con-

tain the original petition in equity so no point is pre-

sented to this court with reference to the denying of

the application for temporary injunction. The record

also shows that on April 13th, 1929, the case was sub-

mitted to the court for decision upon a stipulation to

be filed by the parties. (Transcript, page 82) The

stipulation was filed on April 22nd, 1928. (Tran-

script, pages 45 to 48) The decree appealed from was

rendered on the 15th day of June, 1929. (Transcript,

page 79) This decree is based upon the stipulation

filed April 22, 1929. Petition for rehearing was filed

(Transcript, pages 84-88), and said petition for rehear-

ing was denied on September 9th, 1929. (Transcript,

pages 83-84) Reference to the stipulation referred to

in the decree, said stipulation being set forth on pages

45 to 48 of the transcript, shows that the effect of the

stipulation is as follows:

1st. That all of the allegations of the amended pe-

tition in equity which are not denied shall be taken as

confessed as true.



2nd. That the allegations and denials in the an-

swer to the amended petition arc to be taken as con-

fessed as true, with the following exceptions, to-wit:

(a) The exception that defendant's denial of the

allegation that plaintiffs have at no time agreed to or

consented to the amendment of the articles of incor-

poration contained in Paragraph Number II of de-

fendant's answer to the amended petition in equity

shall be taken to mean only that none of the plaintiffs

opposed any such amendment other than by voting

against the same and perhaps urging other sharehold-

ers to vote against the same, and that none of the

plaintiffs made any formal protest against any such

amendment or took any legal proceedings to prevent

such amendment becoming effective, and

(b) The exception that the plea of estoppel against

the plaintiffs stated in said answer to the amended pe-

tition shall be held to mean only that the plaintiffs did

no affirmative act in their objection to any such al-

ed action of the corporation other than to speak

their objections to the proposals, and to vote against

such proposals when submitted to the shareholders by

some, but not all of the plaintiffs. That plaintiffs took

no legal steps to contest the election or prevent further

action by the corporation until the present proposal to

build Stewart Mountain dam, questioned by this suit.

By the stipulation there were submitted to the court

and filed in the case certain provisions of the articles

of incorporat ion and by-laws of the defendant.



In effect, the foregoing stipulation submits the case

for the decision of the court upon the allegations of the

amended petition in equity to the extent that they are

admitted by the answer to the amended petition in

equity, and the affirmative allegations of the answer

to the amended petition in equity. In order to determ-

ine the issues passed upon by the court in reaching its

decision it is therefore necessary to consider the alle-

gations of the amended petition in equity, the denials

thereof by defendants ' answer thereto, and the affirm-

ative allegations in the answer to said amended peti-

tion in equity.

PARAGRAPH I.

In Paragraph I of the amended petition in equity,

plaintiffs allege the following

:

(a) Plaintiffs are the owners of more than 2500

acres of land within the project covered by defend-

ant 's charter, and the owners of more than 2500 shares

of stock in the defendant corporation.

(b) That defendant is a corporation, duly organ-

ized under the laws of the Territory of Arizona, on

February 9, 1903, and is still existing as such corpora-

tion.

(c) The total number of shareholders of the de-

fendant is now approximately seven thousand. That

such shareholders are continually changing by reason

of sales and transfers of land within the district.

(d) The total number of shares authorized to be

issued by the defendant is 250,000, and approximately,



if not wholly, thai number have been issued and are

outstanding.

(e) By reason of the great number of shareholders

it is impracticable, if not impossible, to make all of

said shareholders parties to the suit.

(f) That plaintiffs have a common interest in and

are affected alike by the matters complained of, their

interests differing in degree only according to the

number of shares owned by each.

(g) Plaintiffs constitute a minority of the share-

holders of the defendant. The action complained of

as done or threatened to be done are acts of the ma-

jority as represented by the governing body of the or-

ganization, called the Board of Governors.

(h) That the amount and value in controversy is

more than Five Million ($5,000,000.00) Dollars, being

the issue and sale of the obligations of the defendant

corporation in the sum and amount of Five Million

One Hundred Thousand ($5,100,000.00) Dollars.

(j) That the liability of E. M. Owen, W. J. and

Harriett Burnett, will exceed Three Thousand

($3000.00) Dollars each. (Transcript, pages 2-4)

The above allegations of Paragraph I of the amend-

ed petition in equity are admitted in defendant's an-

swer thereto, excepl the allegation that Five Million

One Hundred Thousand ($5,100,000.00) Dollars of

bonds are proposed to be issued, with respeel to which

it is stated thai bonds aggregating a total of Four Mil-

lion One Hundred Thousand ($4,100,000.00) Dollars

have been issued since the filing of the original peti-



tion in equity, and no further bonds are proposed to

be issued. (Transcript, page 18)

PARAGRAPH II.

In Paragraph II of plaintiff's amended petition in

equity, the following allegations are made

:

(a) That at the date and time of the incorporation

of the defendant under the laws of the Territory of

Arizona, it was provided by the laws of said territory

that the articles of incorporation must specify

:

" The highest amount of indebtedness or liabil-

ity direct or contingent to which the corporation

is at any time to be subject, which must in no case

exceed two-thirds of the amount of capital stock".

(b) That the articles of incorporation of the de-

fendant in compliance with said statute, contained the

following provision:

"The corporate indebtedness shal 1 not exceed
two-thirds of the amount of the capital stock'

'

and the further provision,

"The capital stock of the Association shall be

Three Million Seven Hundred Fiftv Thousand
($3,750,000.00) Dollars, and be divided into two
hundred fifty thousand (250,000) shares of the

par value of Fifteen ($15.00) Dollars per share."

(c) That at the date of said incorporation, to-wit,

February 9th, 1903, the laws of the territory of Ari-

zona did not provide any method of amending the art-

icles of incorporation with respect to the change in the



amount of the indebtedness of the corporation, nor

could the corporation at that time have increased the

limit of its liability beyond the amount provided in its

charter, for the reason that the limit fixed in the arti-

cles was the highest amount permitted by law.

(d) That at no time prior to the filing of the arti-

cles of incorporation of the defendant, nor at that time,

that is, February 9th, 1903, had the territory of Ari-

zona ever, by any law or act reserved any right to al-

ter amend or repeal the charters of corporations or-

ganized under the laws of Arizona, and that the right

to alter, amend or repeal a charter of a private corpor-

ation organized under the laws of the territory did not

exist, and was not claimed to exist by any authority.

(e) That by virtue of the laws then existing at the

date of the incorporation and by the original articles

of incorporation, signed by the incorporators and as-

sented to by the stockholders, it was agreed and con-

tracted between themselves as stockholders, and be-

tween the stockholders of the corporation, and between

the state and the corporation, that the corporate in-

debtedness o fthe defendant should never exceed two-

thirds of its capital stock, or a total of Two Million

Five Hundred Thousand ($2,500,000.00) Dollars.

Thai said amount was the maximum liability that

would ever be a charge against the property of the cor-

poration, or be a charge againsl the property of the

shareholders, or be assessed againsl the lands or shares

of the shareholders.

(f) Thai at n<> time has it ever been agreed to or

consented to by the shareholders or by the plaintiffs
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that the articles of incorporations should be altered,

amended, or changed with respect to the limit of in-

debtedness the corporation may incur or assume, or

be liable for, direct or contingent. (Transcript, pages

4-6)

The allegations mentioned under Paragraphs (a),

(b) and (c) above are admitted by the answer.

With respect to Paragraph (d) above, the answer

admits that on the date of the incorporation of the

defendant, to-wit, February 9th, 1903, the territory

of Arizona had not by any law or act reserved any

right to alter, amend or repeal the charters of private

corporations organized under the laws of the Terri-

tory. The answer, however, denies the allegation that

the right to alter, amend or repeal the charter of a

private corporation organized under the laws of the

Territory did not exist at the time of the incorpora-

tion of the defendant, and alleges that such right did

exist to a certain extent under the constitution and

laws of the United States of America.

With respect to Paragraph (e) above, the answer

denies that any contract among the stockholders of

the defendant, or between the stockholders of the de-

fendant and the corporation was entered into or cre-

ated by the articles of incorporation of the defend-

ant limiting the amount of indebtedness that the cor-

poration might incur. The answer specifically de-

nies that by said articles of incorporation there was

any contract created among the shareholders of the

defendant or between the shareholders of the Defend-

ant, and the corporation, limiting the maximum Lia-



bility of the defendant corporation to Two Million

Five Hundred Thousand ($2,500,000.00) Dollars or

any other sum. The answer further alleges that the

provisions in the statute of the Territory of Arizona

Limiting the indebtedness of corporations organized

under the laws of the Territory of Arizona at the

time the defendant corporation was organized, op-

erated only to restrict corporations from incurring

any indebtedness above said amount as against the

will of the Territory of Arizona. That the provision

in the articles of incorporation of the defendant lim-

iting its indebtedness was inserted only to comply

with the aforesaid statute of the Territory, and had

no other or further effect than to limit said indebt-

edness as against the will of the Territory of Ari-

zona.

With respect to Paragraph (f) above, the answer

denies the allegation that the plaintiffs have at no

time agreed or consented to the amendment of the

articles of incorporation of the defendant, and al-

leges that the said articles of incorporation have

been amended at several different times in different

respects by the shareholders of said corporation.

That the plaintiffs, or the persons who at the time

owned the stock now held by plaintiffs, either voted

in favor of such amendments or acquiesced in the

same. (Transcript, pages 18-21)

PARAGRAPH III.

In Paragraph III of the amended petition in

equity, it is alleged thai after the adoption and filing
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of the original articles of incorporation, to-wit, on

February 13th, 1923, the law of the state of Arizona

was amended and changed so as to provide that cer-

tain indebtedness of a corporation should not be con-

sidered in determining the highest amount of indebt-

edness or liability that it might incur or be liable

for provided such exempted indebtedness must be

consented to by a vote of three-fourths of the stock

voting at an election, regular, or called for that pur-

pose, and that by reason of such statute enacted Feb-

ruary 13th, 1923, and the consent of three-fourths

of those voting at a special election held on May 8th,

1928, although such three-fourths majority of those

voting was less than a clear majority of all the out-

standing stock issued, the officers and Board of Gov-

ernors of the defendant claim that by reason or such

legislative enactment and the vote so cast, that the

defendant corporation has the right, power and au-

thority to file an amendment to the charter of the

corporation, and then by reason of such amendment

and the act of the state legislature of February 13th,

1923, to create and incur an indebtedness and liabil-

ity in excess of the charter limit of two-thirds of the

capital stock, or a total of Two Million Five Hun-

dred Thousand ($2,500,000.00) Dollars, notwithstand-

ing the plaintiffs and other shareholders have op-

posed and protested. Said Paragraph III of the

amended petition in equity further states that the

officers of the defendant are threatening to issue

and sell negotiable bonds of the corporation in the

sum of Five Million One Hundred Thousand ($5,100,-
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000.00) Dollars, and to mortgage or pledge the as-

sets of the corporation for the payment thereof, as

well as to pledge the funds to be raised and collected

from an assessment against the lands and shares of

the stockholders, including the plaintiffs. (Tran-

script, pages 6 and 7)

The answer admits the allegations contained in

Paragraph numbered III of plaintiffs' amended pe-

tition, except the allegation that the officers of the

defendant are threatening* to issue and sell bonds in the

sum of Five Million One Hundred Thousand ($5,100,-

000.00) Dollars, and alleges that bonds aggregating a

total of Four Million One Hundred Thousand ($4,-

100,000.00) Dollars, have been issued since the filing

of the original petition in equity in this case, and

that no more of such bonds are now proposed to be

issued. (Transcript, page 21).

PARAGRAPH IV.

In Paragraph IV of plaintiffs' amended petition

in equity the Following is alleged:

(a) That the existing indebtedness of the defend-

and is as follows:

Amount unpaid to the United States~$6,568,796.58

Bond issue. Mormon Flat Project 1,800,000.00

Bond issue. Horse Mesa Project. 4,400,000.00

Bond issues (said to be opera-

tion expenses) 1,000,000.00

Floating current indebtedness 464,577.00

(b) Thai the total outstanding indebtedness fixed

by the articles of incorporation exceeds the limit
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fixed by the original articles of incorporation by the

sum of approximately Twelve Million ($12,000,-

000.00) Dollars.

(c) That much of this excess of indebtedness has

been created under the authority of the act of the

legislature of February 13th, 1923, and without the

consent of the shareholders, save as expressed at some

election held under said act, where at no time a clear

majority of all the shares voted for the increase, and

without the consent of the plaintiffs.

(d) That the creation of such excess of the limit

of indebtedness of Two Million Five Hundred Thou-

sand ($2,500,000.00) Dollars, fixed by the law and

articles of incorporation at the time of the incorpora-

tion of the defendant, is in violation of and was made

and incurred in violation of the contract of the arti-

cles of incorporation and was made under the sanc-

tion and authority of the act of the legislature of

February 13th, 1923. (Transcript, pages 7 and 9)

The answer admits the existence at the time of the

filing of the original petition in equity of substan-

tially the amount of indebtedness set forth in para-

graph (a) above, and admits that the indebtedness

at the time of the filing of the original petition in

equity exceeded Twelve Million ($12,000,000.00) Dol-

lars. The answer denies that said indebtedness was

or now is in excess of the highest amount authorized

to be incurred by its charter. The answer denies that

said indebtedness was created under the act of the

legislature of February 13th, 1923, and alleges that

said indebtedness was created by virtue of and in
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compliance with the constitution and laws of the

state of Arizona and articles of incorporation and by-

laws of the defendant, as they existed at the time of

the incurring of said indebtedness.

The answer denies that said indebtedness was in-

curred without the consent of the shareholders, and

alleges that the amount of indebtedness of the United

States, being originally in the sum of approximately

Eleven Million ($11,000,000.00) Dollars, was incur-

red by the defendant with the consent of each and

every shareholder of the Association at the time of

the incurring of said indebtedness, and alleges that

the remainder of said indebtedness, except the bond

issue of One Million ($1,000,000.00) Dollars, for op-

erating expenses, and the floating current indebted-

ness of Four Hundred Sixty-four Thousand Five

Hundred Seventy-seven and 05/100 ($464,577.05)

Dollars, existing at the time of the filing of the orig-

inal petition in equality in this cause was incurred

with the consent of all the shareholders of the defend-

ant, each of said shareholders either voting in favor

thereof or assenting to the same, and all of said in-

debtedness, except the two items last mentioned, was

approved at an election of the shareholders of the de-

fendant, at which more than a majority of the stock

of the defendant was voted, and at which far more

than three-fourths of the votes cast were in favor of

the incurring of such indebtedness. The answer de-

nies that any of the indebtedness of the defendant

was incurred in violation of any contract created by

the articles of incorporation of the defendant or by
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virtue of any authority of the act of the legislature

of the state of Arizona adopted February 13th, 1923.

The answer further alleges that the act of the legis-

lature of the state of Arizona, adopted February

13th, 1923, merely removed a restriction that the for-

mer territory of Arizona had placed upon the in-

debtedness of corporations. (Transcript, pages

21-23)

PARAGRAPH V.

In Paragraph Y of the amended petition in equity,

it is stated that the Supreme Court of the state of

Arizona, and the Superior Court of Maricopa County,

in their decision and judgment have declared and de-

cided that the act of the state legislature of February

13th, 1923, is valid, and applies to the defendant cor-

poration, and binds defendant and its shareholders,

and that said act authorized the defendant to incur

an indebtedness in excess of Two Million Five Hun-

dred Thousand ($2,500,000.00) Dollars, but in said

opinions and judgments, said courts did not decide,

nor determine, nor adjudge as to whether the said

law of February 13th, 1923, was in violation of the

Constitution of the United States, (Transcript, page

9)

The answer admits that the Supreme Court of the

state of Arizona, and the Superior Court of Maricopa

County, Arizona, by their decision and judgment have

declared and decided that the act of the state legisla-

ture of the state of Arizona of February 13th, 1923,

is valid, and applies to the defendant corporation,
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and binds it and its shareholders. The answer denies

that said courts did not decide nor determine, nor

adjudge as to whether the act of February 13th, 1923,

was in violation of the Constitution of the United

State, and alleges that said courts did in fact determ-

ine and decide that the act of February 13th, 1923,

was not in violation of the Constitution of the United

States. (Transcript, pages 23-24)

PARAGRAPH VI.

In Paragraph VI of the amended petition in equity

it is stated that the defendant corporation, by its

officers and governing body, proposes to again and

further increase its indebtedness and liability to the

extent of Four Million One Hundred Thousand ($4,-

100,000.00) Dollars more, by the issuance and sale

of bonds in the amount of Five Million One Hun-

dred Thousand ($5,100,000.00) Dollars, using One

Million ($1,000,000.00) Dollars to pay off or refund

a like sum now outstanding, and has advertised and

received bids for the sale of such bonds, and agreed

to accept a certain bid therefor, and such officers

of the defendant threaten to issue and deliver such

bonds for that amount, the same to be in addition to

the amount then outstanding, or an approximate to-

tal liability of Fifteen Million ($15,000,000.00) Dol-

lars. (Transcript, pages 9 and 10)

The answer denies the allegations contained in

Paragraph VI of the amended petition in equity,

and in respecl to said allegations says that defendant

is not now, and never lias been indebted in excess of
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the amount permitted to it by law, and by its articles

of incorporation, and that since the filing of the orig-

inal petition in equity in this cause, it has issued its

bonds, aggregating the sum of Four Million One

Hundred Thousand ($4,100,000.00) Dollars, and that

it is not proposing to issue any further bonds at the

present time. (Transcript, page 24)

PARAGRAPH VII.

Paragraph VII of the amended petition in equity

states that at the time of the creation of the indebt-

edness to the United States for the Mormon Flat

Project, and for the Horse Mesa Project, the defend-

ant corporation agreed and pledged that the said

corporation would levy and collect an assessment on

the lands and shares of stockholders, including the

plaintiffs, sufficient in amount to pay off and liq-

uidate the principal sum thereof, together with in-

terest, and the defendant agreed to make, and sofar

as it had powder to do so, did make such assessments

a lien on the lands of the plaintiffs in the irrigation

district, and now, by the proposal to issue and sell

additional bonds in the amount of Five Million One

Hundred Thousand ($5,100,000.00) Dollars, the de-

fendant agrees to make and levy an additional as-

sessment on the lands and shares of the plaintiffs

sufficient, with a like levy on all the shareholders,

to meet and pay off and satisfy these bonds. Plain-

tiffs say that these assessments against their lands

so ordered and proposed to be made amount to a

charge against the lands of the plaintiffs of more
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than One Hundred Fifty Thousand ($150,000.00)

Dollars, and is in violation of the contract contained

in the articles of incorporation, and that the same

is made on the asserted authority of the act of the

state Legislature of the state of Arizona, enacted Feb-

ruary 13th, 1923, as construed by the courts of Ari-

zona. (Transcript, pages 10 and 11)

The answer admits the levy of the assessments on

the lands of its shareholders, mentioned in said Par-

agraph VII, but denies that said assessments are il-

legal, and denies that the levy of said assessments

violates any contract created by the adoption of the

articles of incorporation of the defendant, and denies

that said assessments are made under the authority

of the act of the state legislature of Arizona, en-

acted February 13th, 1923, or the construction placed

thereon by the courts of the state of Arizona. The

answer alleges that said assessments are made by

authority of the laws of the state of Arizona and the

articles of incorporation and by-laws of the defend-

ant, which have been expressly assented to in writ-

bag by each of the plaintiffs, or by persons through

whom they have obtained their shares of stock in

the defendant corporation. The answer further stales

that since the filing of the original petition in equity

in this cause, defendant has issued, sold and deliv-

ered its bonds aggregating a total of Pour Million

One Hundred Thousand ($4,100,000.00) Dollars, and

that it is not now proposing to issue any further

bonds. (Transcript, pages 24 and 25)
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PARAGRAPH VIII

In Paragraph VIII of the amended petition in

equity, it is alleged as follows:

(a) That by Article XV of the original articles

of incorporation of the defendant it is provided,

"The individual property of the shareholders

shall be exempt from liability for incorporate

indebtedness of this Association" and,

(b) That by Section 2 of Article V of said arti-

cles it is provided in substance as follows: That no

payments for the capital stock of the Association

shall be required except that the stockholders shall

perfect their rights to the use of water from any

storage works that may be constructed by the proj-

ect or by the United States Government, and that

when subscriptions for such rights are made and com-

pleted, such shareholders shall be deemed to have

fully paid for their stock, and

(c) That by Section 4 of Article XIII of the arti-

cles of incorporation as amended August 21, 1917, it

is provided that assessments for funds with which

to pay the United States Government for the cost

of the construction and acquisition of the works

commonly known as the Salt River Project, shall

be made against the owners of stock as the same may

be needed therefor, and such assessments shall eacli

be equal against each share of such stock, and the

land to which it is appurtenant.

(d) It is further alleged that the above is the

only authority or power in the defendant or its offi-
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cers or directors, or managers to assess or levy an

assessment on the lands or shares of the stockholders

other than for the animal service assessment for

water, and that there is no power given or reserved

in the defendant or its officers or management to

levy or assess the individual lands of any sharehold-

ers to pay any indebtedness of the corporation, save

for the sole purpose of paying the debt due the

United States Government for the original construc-

tion cost, and that if the power is held to exist in

the defendant to create a corporate indebtedness in

excess of Two Million Five Hundred Thousand ($2,-

500,000.00) Dollars, the defendant has no power or

authority to levy an assessment against the shares

or the lands of the shareholders, and pledge such as-

sessment as security for any such corporate indebt-

edness, or at all.

(e) It is further alleged that the Supreme Court

of Arizona lias held that assessments that are author-

ized and duly made under the by-laws and articles

of incorporation, are a first and prior lien on the

lands of the shareholders, superior over all liens ex-

cept tax liens, and that assessments duly and regu-

larly made may be sued on and payment thereof en-

forced by an ordinary action at law, with a personal

judgmenl and execution thereon against the prop-

erty of the shareholder, and that by such process the

individual private property of the shareholder other

than his lands benefited by water or his stock in

the Association, may be taken \'nv the corporate in-

debtedness of the Association, directly contrary to
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the provision of Article XV of the articles of incor-

poration above set out, and in violation of the contract

of incorporation above set out. (Transcript, pages

11-14)

The answer admits the allegations mentioned in

Paragraphs (a), (b) and (c) above set forth.

The answer denies the allegations mentioned in

Paragraph (d) above set forth, and admits that the

Supreme Court of the state of Arizona has held and

decided that assessments duly made under the by-

laws and articles of incorporation are a first and

prior lien on the lands of the shareholders, superior

to all other liens, except for taxes.

In answer to Paragraph VIII of the amended pe-

tition in equity, the answer alleges that the power

and authority of the defendant to levy assessments

against the lands of its shareholders are set forth in

Article XIII of its articles of incorporation, as

amended August 21, 1917, and as further amended

April 3, 1923, and sets forth verbatim said article,

which reads as follows:

"ARTICLE XIII

(As amended August 21, 1917)

Section 1. Revenues necessary for the accom-
plishment of the purposes of this Association

shall be derived:

First : From income arising from the sale, lease,

or otherwise furnishing electric or other power
or power privileges and from the delivery of

water for irrigation;
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Second: From assessments, so far as they may
be Prom time to time necessary, of the cost of

const ruction, improvement, enlargement, better-

ment, repairs, operation and maintenance of the

irrigation and other works of the Association, or

of those under its management, operation and
maintenance.

Section 3. The Council shall have the power to

make and enforce necessary by-laws for the

making, levying and collecting and enforcement
of assessments and charges for service.

Section 3. The Board of Governors shall, at

its regular meeting in May of each year, or at

such other time annually as may be fixed by by-

laws, estimate the probable cost of the operation,

maintenance, repair, enlargement and betterment

of the works of the Association and those under its

management, care and operation, for the year
ginning on the first day of the next ensuing

October, including therein anv deficit otherwise

unprovided for, and the amount probably neces-

sary to pay the Government and annual install-

ment of tin 4 construction cost of the Salt River
project, assumed by the Association. It shall

also at the same time estimate the probable net

income of the Association from all sources, other

than that which may be derived from the service

of water to its shareholders, if anv.

From such estimated cost there shall be de-

ducted the estimated net income, and upon this

difference shall be computed the charge to be

made to shareholders for the service of irrigat-

ing water for the year beginning on the first

day of October next ensuing. (23)

Such charge shall be based upon the service of

each acre fool as the unit of measurement. A
minimum charge shall be made againsl every acre

to which stock is appurtenant of a charge, as for
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the use of, two acre feet, whether used or not by
the owner.

The Board may graduate the charge to be made
per acre foot of water delivered, increasing the

charge per acre foot with the use of each acre

foot in excess of two acre feet used by the owner.

The price to be charged per acre foot of wTater

to be served, shall be fixed as nearly as that can
be practically done so that the aggregate receipts

from that source shall equal, with other amounts
applicable thereto, the cost of operation, mainte-
nance and repair for the year for which such
charge is fixed.

Charges for service of water shall be paid in

advance for its delivery.

No water shall be delivered in any year beyond
the year in which the contract was made for

water.

As funds will be necessary for the operation
and maintenance of the irrigation works, and to

pay the first installment of the cost of construc-

tion, upon the taking over by the Association of

the project, before the regular annual assessment

as above provided can be made, the Board of

Governors are directed, as soon as convenient

after the execution of the contract with the Gov-
ernor relative to the taking over of, care, opera-
tion and maintenance of the project, make the

necessary assessment of the funds so needed in

the manner now prescribed by the by-laws, so far

as they are applicable, but without the prelimi-

nary notices therein prescribed.

The by-laws of the Association relating to as-

sessments, so far as they are applicable and not
inconsistent with these articles, shall be and re-

main in force until otherwise provided by the

Council.
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Section 4. Assessments for funds with which
to pay the United States Government for the cost

of the construction and acquisition of the works
commonly known as the Salt River Project shall

be made against the owners of stock, as the same
may be needed therefor. Such assessments shall

each be equal against each share of said stock

and the lands to which it is appurtenant.

Section 5. Assessments for expenditures for

purposes that are of benefit to a part only of the

shareholders may be specially assessed in pro-

portion to such benefits against such sharehold-

ers, but no expenditure to be provided for, or cov-

ered by, such special assessment shall be made,
or obligation to expend the same incurred, except

upon the petition of the holders of two-thirds of

the shares (24) to be so specially benefited there-

by.

Section 6. Assessments shall become, from time

to time as they are made and levied, and, until

they are paid or otherwise discharged, shall be

and remain a lien on the lands of the sharehold-

ers against which they are levied, and upon the

shares of stock appurtenant to said lands, and all

rights and interests represented by such shares.

The manner of fixing the lien and enforcing the

same shall be prescribed in the by-laws. In addi-

tion to any such provision, the Association may
en Force the payment of assessments by suit there-

for in a court of competent jurisdiction.

Section 7. Assessments and charges may be

so made as to maintain in each year a fund in

the treasury, not to exceed One Hundred Thou-
sand Dollars ($100,000.00) with which to meet
the cost of unexpected damage or injury by flood

or otherwise to the project.

s.ction 8. Except lor the ordinary operation,

maintenance and repair, no work shall he under-

taken, purchase made <>r indebtedness incurred or



24

be authorized during any one year whereof the

cost or amount thereof shall exceed One Hun-
dred Thousand Dollars ($100,000.00), until it

shall have first been ratified by at least a major-
ity of the votes cast at an annual election or at

an election to be called for that purpose. Special

elections may be called and held for such pur-

pose under such by-laws as the Council may pre-

scribe, not inconsistent with these Articles.

Section 9. The Board of Governors shall each

year fix the charge to be paid for the delivery

of water to the lands, the owners of which are not

shareholders of the Association.

In addition to the charges fixed for the de-

livery of water to shareholders who are served
with gravity water only,the Board of Governors
shall each year fix an additional charge to meet
the additional cost of service of other than grav-

ity water, provided that no lift charge shall

hereafter be required from lands under the High-
line Canal as now constructed. (As amended
April 5, 1925.)

(Transcrip, pages 28-32)

PARAGRAPH IX

In Paragraph IX of plaintiffs amended petition

in equity, it is stated that if the act of February 13th,

1923, is held as has been adjudged by the Supreme

Court of Arizona, and the Superior Court of Mari-

copa County, to apply to the defendant corporation,

the State of Arizona has enacted and passed a law

that impairs the obligation of a contract that is con-

tained in the articles of incorporation of the de-

fendant, in this, that it has authorized the corpora-

tion, over the objection of its shareholders, or a por-

tion of them, to create a corporate indebtedness in
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excess of the amount of two-thirds of its capital

stock, in this instance in excess of Two Million Five

Hundred Thousand (^2,500,000.00) Dollars, and to

secure such indebtedness to place a charge and lien

on the individual and private property of its share-

holders, with authority to enforce the payment of

same by summary sale, or by suit in foreclosure, or

by action at law, with execution against the property

of the shareholder, and this in addition to a pledge

or mortgage of the assets and income of the corpora-

tion. That said act of the state of Arizona, being

Chapter 4 of the Session Laws of 1923, is, insofar as

it may be applied to the defendant and to its articles

of incorporation theretofore granted by the state,

void and of no effect, and in controvention of and

in violation of the Constitution of the United States,

particularly Section 10 of Article I thereof, and

that the assessments made and agreed to be made

on the lands and shares of the plaintiffs and other

shareholders is a taking of the property of the plain-

tiffs without due process of law, and plaintiffs now

especially plead and rely on the protection of the

Constitution of the United States, and particularly

on Section 10 or Article I thereof, and the Four-

teenth Amendment thereto, as a cause for asking

and seeking redress and protection in the District

Court of the United States. (Transcript, pages 14

and 15)

The answer denies each and every allegation con-

tained in Paragraph numbered IX of plaintiffs'

amended petition in equity, (Transcript, page 33)
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PARAGRAPH X.

In Paragraph X of the amended petition in equity,

it is alleged that plaintiffs have no adequate remedy

at law, and asks that they may all join in this action

to prevent a multiplicity of suits, that they may sue

in the right of the corporation to prevent the crea-

tion of the increased and unauthorized indebtedness

threatened by the officers and governing body as well

as in their own right to prevent the placing against

their lands and private property this assessment and

apparent lien thereon to secure the debt of the cor-

poration alleged by them to be illegally created.

(Transcript, pages 15 and 16)

The answer makes no reference to Paragraph X
of the amended petition in equity.

PRAYER OF AMENDED PETITION
IN EQUITY

The prayer is for an injunction restraining the

defendant from creating any indebtedness in excess

of Two Million Five Hundred Thousand ($2,500,-

000.00) Dollars, and from collecting any assessments

to pay any indebtedness in excess of Two Million

Five Hundred Thousand ($2,500,000.00) Dollars.

AFFIRMATIVE ALLEGATIONS OF ANSWER
PARAGRAPH X OF ANSWER

In Paragraph X of the answer, it is alleged that

the original articles of incorporation which were

adopted February 9th, 1903, contained the following
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article, authorizing amendments to be made to said

articles, to-wit

:

"ARTICLE XVIII.

These articles of incorporation can only be

amended by the shareholders at a regular annual
election, or at a special election called for that

purpose. No proposed amendment shall be sub-

mitted to the shareholders until it shall have
first received the approval of two-thirds of the

members of the council at a regular or duly call-

ed session thereof, nor shall any such proposed
amendment be so submitted until it shall have
been published in lull at Least once in each week
for Pour consecutive weeks in at least three news-
papers published and of general circulation with-

in the territory described in Article IV of these

articles, the last of which such publication shall

be not less than ten nor more than twenty days

before such election."

Said Paragraph X further alleges that the articles

of incorporation of the defendant, including Article

XVIII, above set forth, were expressly assented to

and agreed to in writing by each of the shareholders

of the defendant, including each of the plaintiffs, or

the original subscribers for the stock which each of

the plaintiffs now holds. That said Article XVIII

as above set forth, has never been changed, and at

no time since the adoption of the original articles

of incorporation, on February 9th, L903, up to the

present time, has remained and now is in full force

and effect, and that in compliance with said articles,

various amendments to said articles of incorporation

have been made by the shareholders of the defend-
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ant, including a number of amendments increasing

the authorized amount of indebtedness of the de-

fendant, and all of the shareholders of the defendant

have acquiesced in and received the benefit of such

amendments, including the plaintiffs, or those per-

sons who were owners of the stock now held by plain-

tiffs at the time said amendments were adopted.

Paragraph X of said answer further alleges that

on May 8th, 1928, there was submitted to the share-

holders of the defendant, in compliance with every

requirement of Article XVIII of the articles of in-

corporation above set forth, the following amendment

to the articles of incorporation of the defendant, to-

wit:

"ARTICLE XVI.

"The corporate indebtedness shall not exceed
the maximum amount that now is or hereafter

may be provided by law, provided that the cor-

porate indebtedness, exclusive of indebtedness to

the United States of America for construction

charges and refunding of such indebtedness, and
the indebtedness of $1,800,000.00 created for the

purpose of constructing improvements and un-
dertaking designated as Mormon Plat Develop-
ments No. 1, and the indebtedness of $4,400,000.00

direct or contingent, created for the purpose of

constructing the improvement and undertaking
designated as Horse Mesa Development No. 1, and
the indebtedness of $4,100,000.00 created for the

purpose of constructing the improvement and un-

dertaking designated as Stewart Mountain De-
velopment, shall not exceed two-thirds of the

amount of the capital stock."



29

Paragraph X of the answer Further alleges that at

tin 1 election at which said amendment was submitted,

more than a majority of the shares of stock of the de-

fendant were voted by the holders thereof, and more

than three-fourths of the votes cast were in favor of

said amendment, and that at the same election there

was likewise submitted to and approved by the share-

holders of the defendant a proposition authorizing the

incurring of Four Million One Hundred Thousand

($4,100,000.00) Dollars, of the indebtedness which

plaintiffs sought to enjoin by the original petition in

equity herein. That the remaining One Million ($1,-

000,000.00) Dollars of proposed indebtedness which

plaintiffs sought to enjoin by the original petition in

equity herein has not been incurred, and is not now

proposed to be incurred. (Transcript, pages 33-35)

PARAGRAPH XI OF ANSWER

In Paragraph XI of defendant's answer it alleged

that the original articles of incorporation of the de-

fendant, filed February 9th, 1903, contained the fol-

lowing article, to-wit

"ARTICLE XIX.

The Association may accepl and avail itself of

or subject itself to the provisions of any law or

laws enacted <»r that may be enacted by Congress,

or the Legislative Assembly of the Territory or

State, when it becomes a state, of Arizona, rela-

tive to corporations which may be applicable to

corporations organized for like purposes as this

Association. Such acceptance or subjection shall
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be valid when ratified by at least two-thirds of

the votes cast at an annual election, or at any spe-

cial election called for the ratification thereof/'

That said Article XIX of the original articles of

incorporation above set forth has remained in the

articles of incorporation at all times since the original

adoption thereof, and now is a part of said articles of

incorporation, and that the original articles of incor-

poration of the defendant, as filed February 9th,

1903, also contained the following provision:

"ARTICLE XVII.

This corporation shall endure for the term of

twenty-five (25) years."

and that after the adoption of the original articles of

incorporation, to-wit, on the 14th day of February,

1912, the Territory of Arizona became a state. That

a part of the Constitution of said state of Arizona

which was adopted by the people of said state, and

became effective on the 14th day of February, 1912,

is the following article

:

"ARTICLE XIV.

Section 2. Corporations may be formed under

(28) general laws, but shall not be created by
special acts. Laws relating to corporations may
be altered, amended or repealed at any time, and
all corporations doing business in this state may
as to such business be regulated, limited and re-

strained by law."
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That on the 4th day of January, 1923, at an elec-

tion at which more than a majority of all the stock

of the defendant was voted, there was approved by a

vote of more than 14 to 1, an amendment to Article

XVII of the articles of incorporation, extending the

term of corporate existence of the defendant twenty-

five (25) years from February 13th, 1923, so that by

sai<l amendment the corporate term of said corpora-

tion, which otherwise would have expired on Febru-

ary 9th, 1928, was extended to February 13th, 1948,

and that said corporation now continues to exist only

by virtue of said amendment. That by reason of the

extension of said corporate term, by the adoption of

said amendment by more than two-thirds vote of the

shareholders of the defendant, defendant, under the

provisions of Article XIX of the articles of incor-

poration above set forth, subjected itself to the pro-

visions of the Constitution of Arizona, reserving to

the state the right to alter, amend or repeal its arti-

cles of incorporation. That at said election of Jan-

uary 4th, 1923, there was also submitted a proposition

for increasing the indebtedness of the defendant cor-

poration in the sum of One Million Eight Hundred

Thousand ($1,800,000.00) Dollars, for the purpose of

constructing a dam and certain power works to be

known as the Mormon Plat Development Number 1,

and an amendment to Article XVI of the articles of

incorporation, authorizing the increase of the indebt-

edness of the corporation for said purpose. Thai said

amendment was duly and regularly submitted to the

shareholders and thai a majority of the stock issued



32

voted at said election, and said proposition was car-

ried by a majority of more than 14 to 1 of the votes

cast. That on the 13th day of February, 1923, the

legislature of the state of Arizona adopted an act

amending the law relating to indebtedness to be in-

curred by the corporation which, sofar as material to

the question, is as follows:

The articles of incorporation must state

The highest amount of indebtedness or liabil-

ity, direct or contingent, to which the corporation
is at any time to subject itself, which must in no
case exceed two-thirds of the amount of the cap-

ital stock, and in case of corporations having no
par value stock, the amount shall be computed by
rules and regulations of the Corporation Com-
mission. Such limitation, however, shall not ap-

ply to indebtedness incurred under the trems

of the War Finance Corporation Act. Pro-
vided, indebtedness heretofore, or hereafter

authorized by not less than three-fourths of the

votes cast in accordance with the provisions of

the articles of incorporation and by-laws at any
regular or special meeting or (30) election of the

stockholders of any corporation, and approved by

the Corporation Commission of the State of Ari-

zona, shall not be subject to the limitations here-

in prescribed, and shall not be considered a part

of the indebtedness so limited."

That the aforesaid act of the legislature of the state

of Arizona is the act of which plaintiffs complain in

their amended petition in equity.

That thereafter, on the 29th day of July, 1924, de-

fendant, in compliance with its articles of incorpora-
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tion and by-laws, adopted a further amendment to its

articles of incorporation, authorizing a further in-

crease of indebtedness in the sum of Four Million

Pour Hundred Thousand ($4,400,000.00) Dollars, for

the purpose of constructing the improvement known

as the Horse Mesa Development Number 1, and that

at the election at which said amendment was submit-

ted, more than a majority of the stock of the defend-

ant was voted. Said amendment was carried by a

majority of approximately 18 to 1.

That thereafter, on the 8th day of May, 1928, there

was submitted a further proposition to amend Arti-

cle XYI of the articles of incorporation, so as to au-

thorize an increase of indebtedness of the corporation.

That said amendment so submitted was in the words

following:

"The corporate indebtedness shall not exceed
the maximum amount that now is or hereafter
may be provided by law. Provided, that the cor-

porate indebtedness, exclusive of the amount due
the United States of America for construction

charges, and refunding of such indebtedness, and
the indebtedness of $1,800,000.00 created for the

purpose of constructing the improvement and un-

dertaking designated as Mormon Flat Develop-
men No. 1. and the indebtedness of $4,400,000.00

direcl or contingent, created for the purpose of

constructing the improvement and undertaking
designated as Horse Mesa Development No. 1,

and the indebtedness of $4,100,000.00 created for

the purpose <>r constructing the improvement and
undertaking designated as Stewart Mountain De-

velopment, shall not exceed two-thirds of the

amount of the capita] stock.

"
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That the aforesaid amendment was submitted to

the shareholders in compliance with all the require-

ments of the articles of incorporation and by-laws of

the Association. That at the election at which the

same was submitted, a majority of the stock of the de-

fendant was voted. That said amendment wras car-

ried by a vote of more than 5 to 1. That by reason

of the foregoing amendments to the articles of incor-

poration of the defendant, defendant has availed it-

self of and subjected itself to the law of the state of

Arizona adopted February 13, 1923, of which the

plaintiffs complain in their amended petition in

equity.

That by reason of said amendments to the articles

of incorporation approved by more than two-thirds of

the votes cast at the elections of the defendant, in ac-

cordance with Article XIX of the original articles of

incorporation of the defendant, each of the sharehold-

ers of the defendant has become bound by said elec-

tion of the defendant to avail itself of and subject it-

self to said law. (Transcript, pages 35-43)
4

PARAGRAPH XII OF ANSWER.

In Paragraph XII of the answer, it is stated thai

at the time the original petition in equity in this cause

was filed, the defendant proposed to issue its nego-

tiable bonds in the sum of Four Million One Hun-

dred Thousand ($4,100,000.00) Dollars, as had been

duly authorized by its shareholders at the election

held on May 8th, 1928, and to further issue bonds in

the sum of One Million ($1,000,000.00) Dollars, for
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the purpose of refunding the bond issue of One Mil-

lion ($1,000,000.00) Dollars, mentioned in Paragraph

numbered IV of plaintiffs' amended petition in

equity. That plaintiffs made application for a tem-

porary injunction to restrain the issuance of all of the

foregoing bonds. That said application for tempo-

rary injunction was denied by the court. That there-

after, and before the filing of the amended petition

in equity in this cause, the defendant issued and sold

and delivered that portion of the bonds authorized by

its shareholders at the election of May 8th, 1928, and

ived the full consideration for said bonds, and has

1 a portion of the proceeds of the sale thereof as

authorized by the shareholders at said election in the

payment of a portion of its indebtedness to the

United States for construction charges, and is now
engaged in the work of constructing the Stewart

Mountain Dam, and other works for which a portion

of said bond issue was authorized. That said bonds

were negotiable in form, and have been sold to vari-

ous persons in various portions of the United States,

the names and whereabouts of which persons are for

the most part unknown to the defendant. That that

portion of the proposed bond issue sought to be en-

joined by the plaintiffs, representing One Million

($1,000,000.00) Dollars for refunding purposes, has

been abandoned. Thai by reason of the foregoing

fads it is nol practicable for the court to make a dc-

cvec granting the relief asked by plaintiffs in this

cause, nor is it right and proper that said court

should attempt to make any adjudication with respeel
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to the validity of said bonds, without the purchasers

of said bonds or some representative of said purch-

asers being before the court. (Transcript, pages

43-44)

It is evident that the issues, presented by the fore-

going allegations of plaintiffs' amended petition in

equity, and the denials and affirmative allegations of

the defendant's answer under the stipulation submit-

ting the cause for decision (Transcript, pages 45 to

48) are the following

1. Did the original articles of incorporation of the

defendant create a contract between the corporation

and its shareholders, or among the several sharehold-

ers by which the maximum indebtedness of the cor-

poration was forveer limited to Two Million Five

Hundred Thousand ($2,500,000.00) Dollars? and

2. Under the provisions of the articles of incor-

poration set forth in Paragraph VIII of the answer

(Transcript, pages 28-32) had the defendant the cor-

porate power and authority to levy assessments upon

the stock of its shareholders, and upon the lands made

appurtenant to such stock by the articles of incorpor-

ation? and

3. Can the court grant the relief prayed for in the

amended petition in equity, it appearing that the

bonds sought to be enjoined have been sold and that

none of the holders of said bonds are parties to the

suit ?
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ARGUMENT

The two main questions stated in the conclusion of

out statement of the ease are more or less mixed up

ether in the argument in appellants' brief. We
will consider them separately in the order in which

we have stated them.

I.

Was there a contract created by the original arti-

cles of incorporation of the defendant between the

corporation and its shareholders or among the several

shareholders of the corporation by which the maxi-

mum indebtedness of the corporation was forever lim-

ited to Two Million Five Hundred Thousand ($2,-

500,000.00) Dollars.

FEDERAL QUESTION PRESENTED

The proposition just stated of course presents a

Federal question, under Section 10 of Article I of the

Constitution of the United States. In support of his

contention, counsel for appellants argues substantial-

ly as follows: The defendant was incorporated under

the genera] incorporation law in force in the Terri-

tory of Arizona in 1903. At that time there was no

law of the Territory nor was there any Act of Con-

gress that reserved to the Legislature of the Territory

or to Congress the right to amend, alter or repeal the

charter of any corporation organized under the Ter-

ritorial law of Arizona. At the same tunc the Terri-

torial law, under which the defendant was mrorpor-
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ated, provided that each corporation organized un-

der said law must specify in its articles of incorpora-

tion the "highest amount of indebtedness or liability,

direct or contingent, to which the corporation is at

any time to be subject, which must in no case exceed

two-thirds of the amount of the capital stock."

That at said time the law of the Territory of Ari-

zona made no provision for amending the articles of

incorporation with respect to the amount of indebt-

edness to be incurred.

That in pursuance of said provision of the Terri-

torial law, the articles of incorporation of the defend-

ant contained the following provision

:

"ARTICLE XVI.

The incorporate indebtedness shall not exceed
two-thirds of the amount of the capital stock.'

'

That said articles of incorporation also contained

the following provision:

"ARTICLE V.

Section 1. The capital stock of the Associa-

tion shall be $3,750,000 and be divided into 250,-

000 shares of the par value of $15.00 per share."

From the foregoing facts counsel for appellants

concludes that a contract was created between the cor-

poration and its shareholders and among the individ-

ual shareholders, forever limiting the indebtedness of

the corporation to Two Million Five Hundred Thou-

sand ($2,500,000.00) Dollars.
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For the purposes of this ease it may be assumed

that if the statement for counsel for the appellants

told the whole story, his argument would be sound.

Under the rule laid down by Chief Justice Marshall

in the Dartmouth College case, we assume that it can-

not be disputed that where articles of incorporation

are adopted in compliance with a law of the state and

such articles of incorporation set forth certain con-

tractual provisions and there is no provision for

amendment in the Constitution or law of the state or

in the articles of incorporation, the contract created

by the articles is binding and cannot be changed with-

out the consent of each and every stockholder. We
think it is also plain, however, both on elementary

principles and from the authorities that where the

Constitution or law of the state or the articles of in-

< orporation subscribed to or assented to by the stock-

holders contains a provision for the amendment of

such articles, then by the very contract created by the

articles, such articles may be amended in the pre-

Bcribed manner.

On the date the articles of incorporation of the de-

fendant were adopted, to-wit, February 9, 1903, the

Arizona Revised Statutes of 1901 were in force, and

the provision for amendment therein contained did

not authorize an amendment with respect to the

amount of corporate indebtedness.

(See Paragraphs 77<), 766 and 7(i7, Revised Stat-

utes of Arizona for 1901).



40

But the omission in the statute was supplied by the

articles of incorporation themselves.

ORIGINAL ARTICLES CONTAINED
PROVISION FOR AMENDMENT

Article XVIII of said articles as originally adop-

ted reads as follows:

"ARTICLE XVIII

"These Articles of Incorporation can only be
amended by the shareholders at a regular annual
election or at a special election called for that

purpose. No proposed amendment shall be sub-

mitted to the shareholders until it shall have first

received the approval of two-thirds of the mem-
bers of the Council at a regular or dulv called

session thereof, nor shall any such proposed
amendment be so submitted until it shall have
been published in full at least once in each wTeek
for four consecutive weeks in at least three news-
papers published and of general circulation with-

in the territory described in Article IV, of these

Articles, the last of which such publications shall

be not less than 10 nor more than 20 days before

any such election.'

'

Said article still remains in full force and effect

as a part of the articles of incorporation of the de-

fendant. In full compliance with said Article XVIII,

amendments have from time to time been adopted by

the vote of the shareholders of the defendant. Among
such amendments was one authorizing the elemina-

tion from the indebtedness to be considered within

the two-thirds limitation the bond issue to build Mor-
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nioii Flat Dam. Another was to likewise eleminate

from said limit of indebtedness the obligations assum-

ed to build Horse Mesa Dam, and a similar amend-

ment was approved by the shareholders of the de-

fendant in compliance with every provision of said

Article XVIII to eliminate from said two-thirds lim-

itation the indebtedness necessary to be created to

build Stewart Mountain Dam, which is the indebted-

ness the creation of which led to the present litiga-

tion. Conceding, therefore, that the adoption of the

original articles of incorporation of the defendant

created a contract between the corporation and its

shareholders and among the individual shareholders

of the corporation, it is plain that said contract by its

wry terms provided a method by which the terms of

that contract might be changed provided the condi-

tions imposed by Section XVIII of the articles were

met. and it is not denied that said conditions have

beeo met in every increase of indebtedness of which

appellants complain.

It is true that prior to February 13, 1923, the state

law may have prohibited an amendment to the arti-

cles increasing the amount of indebtedness authorized

by the original articles, but on said date there was

! Chapter 4 of the Session Laws of Arizona \'<>v

L923, which authorized the incurring of indebtedness

corporations in excess of two-thirds of the amount

of the capital stock which had been authorized there-

tofore or thereafter by n<>t less than three-fourths of

the votes <-ast in accordance with the provisions of the

articles of incorporation and by-laws at any regular
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or special meeting or election of the stockholders of

any corporation and approved by the Corporation

Commission of the state of Arizona. It is not denied

that the requirements prescribed by this statute have

been met by each and every indebtedness incurred by

the defendant.

The argument of counsel that the defendant could

not incur indebtedness in excess of $2,500,000.00 in

its final analysis must come down to one or the other

of the two following propositions:

(a) That the provisions of Section XVIII of the

original articles of incorporation authorizing amend-

ment of the articles was for some reason invalid or

else that it did not for some unexplained reason ap-

ply to the provision in the articles of incorporation

limiting the indebtedness of the corporation; or

(b) That the state of Arizona for some unex-

plained reason did not have the power or the author-

ity to amend the law it had previously adopted with

reference to the maximum amount of indebtedness to

be incurred by corporations.

The question was presented to the Supreme Court

of Arizona when the Mormon Flat bonds were pro-

posed to be sold. The Supreme Court of Arizona

fully considered the matter and made its determina-

tion of the question upholding the provisions in the

articles of incorporation authorizing amendments as

effective to accomplish amendments where the state

law made no provision for amendments and also up-

holding the increased amount of indebtedness author-
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ized by the vote of the shareholders and permitted by

the act of the Legislature of February 13, 1923.

Orme v. Salt River Yallev Water Users' Asso-

ciation, 25 Ariz. 324, 342, 343, 217 Pac. 935.

There were cited to the Supreme Court of Arizona

by us in the Orme case as sustaining the proposition

that where a State law made a provision for amend-

ing articles of incorporation in certain respects but

made no provision for amending said articles of in-

corporation in other respects, a provision in the arti-

cles of incorporation authorizing amendments, in

those respects on which the state law was silent would

govern, the following cases:

Bowie v. Grand Lodge of Legion of West, 34

Pac. 103, 104.

Nelson v. Keith O'Brien Co., 91 Pac. 30

Salt Lake Automobile Co. v. Keith O'Brien Co.,

1 13 Pac. 1015, 1017.

14 C. J. Page 189
2
Sec. 193.

1 Machen on Corporations, page 111, Sec. 120.

Baldwin v. Miller and Lux, 92 Pac. 1030, 1034.

To the above cases may be added the following

authorities to sustain the same proposition:

Smith v. Galloway (1898) 1 Q. B. 71, 77.

Pain v. Society St. dean Baptiste, 52 N. E. 502,

503 (Mass.)

Domes v. Supreme I,"due, 23 Southern, 191, 193.

In the English case above cited, the court says:

"Where the original contrad provides \'*>r al-

teration of the rules lie is hound by any subse-
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quent alteration that is made within the power
conferred, whatever the extent of such alteration

may be."

In the Massachusetts case above cited, the court

states the following:

" The power to amend the by-laws was reserved
and there is no limit to the reservation. After
certain preliminary proceedings its by-lawT

s could
be amended at any time and in any responsible

way. All this the plaintiff well knew from the

first and he was present at the meeting of July
7, 1896, and he spoke against the adoption of the

amendment, There being a power of amendment
reserved the contract between the plaintiff and
the society was liable to changes with regard to

future benefits to which its disabled members
might be entitled as well as in other matters ; and
the plaintiff had agreed that these changes duly
made in compliance with the rules of the society

should be binding upon him not as a new contract

but a part of the old contract and under its pro-

visions."

So, in the present case, it seems plain that the arti-

cles of incorporation of the Salt River Valley Water

Users' Association as framed on February 9, 1903,

constitutes a contract between the corporation and the

shareholders, and constitutes a contract among the in-

dividual stockholders themselves, but said contract by

its express terms provides that the same may be

amended in a certain manner provided in the instru-

ment itself, and each one of the shareholders of the

Association by becoming such shareholder agreed that

amendments without reservation might be made

to the articles of incorporation in this manner. There
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i- nothing anywhere in said Article XVIII relating

to amendments that indicates that tin* articles should

be amendable only in the respects provided by the

then existing law. If that had been intended there

would have been no need for inserting the provision

for amendments in the articles, because the law itself

made snlTirient provision Tor that. Said Article

Will is plainly intended to provide a method by

which amendments could be made to the articles of

incorporation at any time in the future, subject only

to the law that might exist at the time when the

amendment was made. The Supreme Court of Ari-

zona pointed out in the Orme case that the restriction

upon indebtedness to be incurred by corporations con-

tained in Paragraph 767, Revised Statutes of 1901,

Civil Code, was a restriction imposed at the behest of

the state and that the state had the right to modify

or remove the restrictions at any time it saw fit and

that Chapter 4, Session Laws of 1923 modifying such

restriction was a valid enactment and left it open for

corporations to increase their indebtedness by com-

plying with the provisions thereof. That the right to

alter or amend the charter of a corporation may be

erved in the constitution of the state, the statute

under which the corporation is organized, or in the

charter itself, is established by the authorities beyond

all doubt.

Wrighl v. Minnesota Mutual Life Ins. Co., L93 U.
S. 657, 664.

1 Thompson on Corporations, page 546, See. 4;J2.

Polk v. Mutual Ui>srr\v Fund, 207 U. S. 310, 326.
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ORIGINAL ARTICLES AUTHORIZED
ACCEPTANCE OF FUTURE LAW.

There is another answer to appellants contention

that the defendant may not increase its indebtedness

to an amount in excess of $2,500,000.00. When the

original articles of incorporation were adopted, the

state law provided that corporations could be formed

only for a period not to exceed twenty-five years but

might be renewed for similar periods.

Article XVII of the original articles of incorpor-

ation read as follows

:

"ARTICLE XVII.

This corporation shall endure for the term of

twenty-five (25) years."

The corporation being organized on the 9th day of

February, 1903, would have expired by the statutory

limitation incorporated in its original articles on the

9th day of February. 1928.
%J %/ 7

At the time when the Mormon Flat bonds were pro-

posed to be issued, there was submitted to the share-

holders and approved by them in compliance with the

statute authorizing a corporation to extend its cor-

porate existence, an amendment extending the cor-

porate term of the defendant for the period of twen-

ty-five vears from the year 1923.

At the time when the Stewart Mountain indebted-

ness was created, which is the indebtedness primarily

attacked by the plaintiffs in this case, the original
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term of the articles of incorporation had already ex-

pired and the corporation was already operating un-

der the extension of its original term of existence au-

thorized by the election of its shareholders in the year

1 923.

Article XIX of the original articles of incorpora-

tion reads as foollows:

ARTICLE XIX.

This Association may accept and avail itself of,

or subject itself to, the provisions of any law or
laws enacted, or that may be enacted by Congress,
or the Legislative Assembly of the Territory, or

State when it becomes a State, of Arizona, rela-

tive to corporations, which may be applicable to

corporations organized for like purposes as this

Association. Such acceptance or subjection shall be

valid when ratified by at least two-thirds of the

votes cast at any annual election, or at any spe-

cial election called for the ratification thereof.''

The above article has never been changed and re-

mains in full force and effect.

When the Constitution of the state of Arizona be-

came the supreme law of the state on February 14,

191 3, there was written into the organic law of the

state the following provision:

"Laws relating to corporations may be altered,

amended or repealed at any time."

Section 2, Article XIV, Arizona Constitution.

It cannot he denied thai with said provision in the

Constitution of the state articles of incorporation
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thereafter adopted were subject to any proper change

in the law under which they were incorporated. Un-

der this constitutional provision, Chapter 4 of the

Session Laws of 1923 was a proper law to be enacted

by the Legislature of the state and was properly made

applicable to corporations theretofore organized.

True, the defendant having been organized under the

territorial laws might have relied on the rights given

it bv the contract created between it and the state

when it was organized, and if it had relied on the

same, the state could not have forced it to accept the

provisions of the law just mentioned, but by Section

XIX of the articles of incorporation above quoted, it

was anticipated that this very situation might arise

and provision was made that in a certain manner

therein prescribed the corporation might elect wheth-

er it would take the benefits of new legislation by the

territory or state that might be enacted, or whether it

would continue to rely on its rights under the old law.

By the provisions approved by its shareholders in

1923 authorizing the Mormon Flat indebtedness and

the provisions authorizing the creation of the Horse

Mesa indebtedness in 1924 and the provisions author-

izing the creation of the Stewart Mountain indebted-

ness, which is the indebtedness attacked in this case,

the defendant, in accordance with every provision of

said Article XIX, accepted the benefits of Chapter

4 of the Session Laws of 1923, and unquestionably the

minority stockholders having agreed to said Article

XIX when they became shareholders of the corpora-
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tion and subscribed to the articles of incorporation

were bound by such acceptance.

Such was the decision of the Supreme Court of Ari-

zona with relation to the very indebtedness that is pri-

marily attacked in this case. The language of the Su-

preme Court with respect to this question is as fol-

lows:

"There is no dispute as to the facts of the case

and the questions presented to us are solely legal

in their nature. We will take them up in their

order. The first is that at the date of organiza-

tion of the Association there was no act of Con-
gress nor any law of the territory reserving to

the state the right to amend charters of corpora-

tions adopted under the law then in force; that

the statute authorizing voluntary amendment of

its charter by the corporation was not broad

enough to cover amendments in regard to the

amount of corporate debts allowed, and therefore

the charter created a contract between the state,

the corporation and its shareholders, limiting the

amount of such debts, which, limitations under

Article I, Section 10 of the Federal Constitution

was not subject to amendment by any subsequent

Legislation, nor could the corporation itself make
such a change, except by consent of all of its

shareholders.

That the articles of incorporation were a con-

tract, and that they cannot be amended by action

on behalf of the state in the absence of a reserved

power, is unquestioned.

Dartmouth College v. Woodward, 4 Wheat (XL
s.) 518, 4 I,. Ed. 629.

Hammons \. Watkins, (Ariz.) 2(>2 Pac. 616.

lierndon v. Hammons, (Ariz.) 262 Pac. 620.
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Nor did such reserved power exist at the time
the articles were adopted. Hammons V. Wat-
kins, supra ; Herndon v. Hammons, supra.

In 1913 when the first State Constitution was
adopted, Article XXV, section 2 thereof read in

part as follows:

'.
. . Laws relating to corporations may be

altered, amended, or repealed at any time, and all

corporations doing business in this State may, as

to such business, be regulated, limited and re-

strained by Law'.

In 1923 the legislature enacted Chapter 4 of the

Session Laws of that year, certain portions of

which we quote

:

' The articles of incorporation must contain . . .

the highest amount of indebtedness or liability,

direct or contingent, to which the corporation is

at any time to subject itself, which must in no
case exceed two-thirds of the amount of the capi-

tal stock. . .Provided, that indebtedness hereto-

fore or hereafter authorized by not less than
three-fourths of the votes cast in accordance with
the provisions of the articles of incorporation and
by-laws at any regular or special meeting or elec-

tion of the stockholders of any corporation and
approved by the Corporation Commission of the

State of Arizona, shall not be subject to the limi-

tations herein prescribed, and shall not be consid-

ered a part of the indebtedness so limited.'

These provisions, of course, were not applicable

to private corporations organized before 1913, ex-

cept as they voluntarily and legally accepted

them. Hammons v. Watkins; Herndon v. Ham-
mons, supra. The Association, however, attempt-

ed to act under Chapter 4, supra, and by a ma-
jority of more than three-fourths of the votes

cast on the proposition, but by much less than

three-fourths of the total number of shares out-
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standing, did authorize the increase of indebted-

ness involved in this action. A considerable num-
ber, though, of the shareholders of the Associa-

tion voted againsl such increase and have ex-

pressed their protest in every possible manner.
The question then is. what is necessary for the

legal acceptance by a corporation of the author-

ity to increase the amount of its indebtedness

granted in the act of 1923.

The general rule of common law is that an
amendatory act, like an original charter, must be

accepted by the corporation and its members. If

such an amendment radically or fundamentally
changes the charter of its corporation, it follows

that no majority of the stockholders have the

power to bind a dissenting minority, and a for-

tieri the unanimous consent of the stockholders

is necessary to the acceptance of any proposed
fundamental amendment.

Perkins v. Coffin, 84 Conn. 275, 79 Atl. 1070.

Atlanta Steel Co. v. Mvnahan, 138 Ga. 668, 75 S.

E. 980.

Colgate v. United States Leather Co., 75 N. J.

Eq. 229. 19 Ann. Cas. 1262, 72 Atl. 126.

Baldwin v. Rillsborough & G. Ry. Co., 10 West
Law J. 337.

Neither can the fact that the alteration is bene-

ficial uive the majority the power to accept it

againsl the dissent of the minority. A stockhold-

er has a righl to stand on the terms of his con-

trad of membership and to insist that the corpor-

ation shall not he diverted from the purpose au-

thorized when he became a member.

Stevens v. Rutland B. B. Co, 29 Vt. 545.

In the present case, however, the original arti-

cles of incorporation in Article I!) thereof, read

as follow
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i This Association may accept and avail itself

of, or subject itself to, the provisions of any law
or laws enacted, or that may be enacted by Con-
gress, or the Legislative Assembly of the Terri-

toiy, or State, when it becomes a State, of Ari-

zona, relative to corporations which may be ap-

plicable to corporations organized for like pur-

poses as this Association. Such acceptance or

subjection shall be valid when ratified by at least

two-thirds of the votes cast at any annual elec-

tion, or at any special election called for the rati-

fication thereof.'

It appears from this that the original charter

expressly authorized the acceptance by the cor-

poration of any subsequent act of the legislature,

and specifically provided that it might be done by
a vote of two-thirds of the shareholders voting at

any election. This article is part of the original

contract between the corporation and its share-

holders, and therefore, no individual shareholder
may be heard to complain if the provisions of any
statute adopted by any legislature subsequent to

the original incorporation are made a part of the

charter of the Association in the manner set forth

in said Article 19. We hold, therefore, that an
amendment to the articles of incorporation auth-

orizing the increased indebtedness involved here-

in, if adopted in the manner set forth in Article

19 and in Chapter 4, supra, does not violate any
rights of a shareholder which are protected by
Article I, section 10 of the Federal Constitution.

While it does not appear in the record that the

Association has ever submitted at any election

the specific question whether or not Chapter 4,

supra, should be accepted, yet it has repeatedly

amended its charter in the manner set forth in

said Chapter, and by a majority much larger

than that provided in Article 19, supra. We
think such section equivalent to 'an . . . elec-

tion called for the ratification thereof/
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Citrus Growers Development Assn. v. Salt River
Valley Water Users' Association, 268 Pac. 773,

776.

It thus appears that the Supreme Court of Ari-

zona has twice denied the contention that the indebt-

edness of the defendant is limited to $2,500,000.00 by

the contract created htween the corporation and its

shareholders and among the shareholders and the Cor-

fu, ration when the original articles of incorporation

of the Association were adopted.

Citrus Growers Development Assn. v. Salt River
Valley Water Users' Association, 268 Pac. 773.

Orme v. Salt River Valley Water Users' Asso-

ciation, 25 Ariz. 324, 217 Pac. 935.

Of course, the decision of the Supreme Court of the

State is not binding upon the Federal Courts upon

the Federal question that is involved, but the rule in

the Federal Courts as most recently stated by the Su-

preme Court of the United States is as follows:

"While in cases like this we form our own judgment

as to the existence and construction of the alleged

contract, and are not precluded by the construction

which the state court has placed on the statute that

forms such contract, yet we give to that construction

the most respectful consideration, and it will in gen-

eral be followed unless it seems to he plainly erron-

eous."

Millsaps College v. Jackson, 72 I,. Ed. 196, 2(H).

We submit that the decision of the Supreme Court

of the State of Arizona in the two cases above men-
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tioned is correct, and that this court should not over-

throw that decision.

II.

Under the provisions of the articles of incorpora-

tion set forth in Paragraph VIII of the answer

(Transcript, pages 28-32), had the defendant the cor-

porate power and authority to levy assessments upon

the stock of its shareholders and upon the lands made

appurtenant to such stock by the articles of incorpor-

ation ?

NO FEDERAL QUESTION PRESENTED

Upon this question the argument in appellants

brief is somewhat confused. On page 17 of said brief,

it is intimated that the original articles of incorpora-

tion created a contract between the corporation and

its shareholders, and among the several shareholders

to the effect that the private property of the share-

holders should not be liable for the corporate debts.

Reference to Paragraph VIII of the amended peti-

tion in equity (Transcript, pages 11 to 13), discloses

that such a contract is not pleaded. On the contrary,

it is pleaded that by Section 4 of Article XIII of the

articles of incorporation as amended August 21, 1917,

no power exists in the defendant to levy assessments

except for the purpose of paying the United States

Government for the costs of construction and acquisi-

tion of the works commonly known as the Salt River

Project, and that no other or further authority to
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Levy assessments exists in the articles of incorpora-

tion. Reference to the answer to the amended peti-

tion discloses that the last mentioned allegation is not

true. In Paragraph VI II of the answer (Transcript,

pages 28-32) Article XIII of the articles of incorpor-

ation of the defendant, consisting of nine sections, are

set forth in full. In the second subdivision of Section

1 of said Article, it appears that assessments may be

levied for the cost of construction, improvement, en-

largement, betterment, repairs, operation and main-

tenance of the irrigation and other works of the As-

sociation, or of those under its management, opera-

tion and maintenance. In Section 6 of said Article

XIII (Transcript, page 31), it is provided that as-

sessments shall become from time to time as they are

made and levied, and until they are paid or other-

wise discharged, shall be and remain a lien on the

lands of the shareholders against which they are lev-

ied, and upon the shares of stock appurtenant to said

lands, and all rights and interests represented by said

shares. The manner of fixing the lien and enforcing

the same shall be prescribed by the by-laws. In ad-

dition to any such provision the Association may en-

force the payment of assessments by suit therefor in

a court of competent jurisdiction.

In view of the above provisions of the articles of

incorporation, which under the stipulation upon

which the case was submitted to the courl for dicis-

ioii (Transcript, pages 15 I
s

) prevail over the alle-

gations of the amended petition in equity, it is of

course idle to say that no authority rxists in the de-
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fendant corporation to levy the assessments in ques-

tion. Counsel for appellant intimates that the pro-

visions of Article XIII as amended August 21st, 1917,

are invalid. Appellant has not seen fit to incorporate

the provisions of Article XIII relating to assessments

of the original articles of incorporation into the print-

ed transcript, although a copy thereof was filed in the

case for the guidance of the trial court.

See Stipulation, transcript page 47.

Without this court having before it the provisions

of Article XIII as it existed before the amendment

on August 21, 1917, this court of course cannot say

that the assessments complained of by appellant were

in any way in violation of Article XIII of the orig-

inal articles. In order that the court may have for

its consideration the provisions of the original articles

with respect to assessments, we set them forth here-

in, copied from the original articles submitted to the

trial court. They are as follows

:

"ARTICLE XIII.

" Section 1. Revenues necessary for the ac-

complishment of the purposes of this Association

shall be raised bv an assessment thereof from
time to time as required upon and against the

shareholders.

Sec. 2. The Council shall have power to make
and enforce necessarv bv-laws for the making,
levying, collecting and enforcing of such assess-

ments.

Sec. 3. Assessments for the ordinary cost of

operation, maintenance and repair of the works
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of the Association, or of those, the maintenance
and control of which are, or may be hereafter

Lodged in the Association shall be equally assessed

againsl all the shareholders in proportion to the

number of shares held by them respectively.

Sec. 4. Assessments for the purpose of con-

structing or acquiring, or Tor the betterment, im-

provement, renewal, replacement, or preservation

of any works, property, or rights of the Associa-

tion or for the purpose of preserving, or increas-

ing, or more efficiently, or economically distrib-

uting the water supplies available for distribution

by the Association, or for the fulfillment of any
obligation undertaken by the Association, in any
contract, agreement or other arrangement with

the United States Government, or necessary for

the accomplishment or carrying out of any of the

purposes of the Association, may be equally as-

sessed against all the shareholders in proportion

to the number of shares owned by them respec-

tively.
i

Sec. 5 Assessments for expenditures for pur-

poses that are of benefit to a part only of the

shareholders, may be specially assessed in propor-

tion to such benefits against such shareholders,

but no expenditure to be provided for, or cov-

ered by, such special assessment shall be made,

or obligation to expend the same incurred, except

upon the petition of the holders of two-thirds of

the shares to be so specially benefited thereby.

Sec. 6. Assessments shall become, from time

to time as they are made and levied, and, until

they are paid or otherwise discharged, shall be

mid remain, a lien on the lands of tic shareholder

against which they are levied, and upon the share

of stock appurtenanl to said lands, and all rights

and inter* represented by such share. The
manner of fixing the lien and enforcing the same
shall b«- prescribed in the by-laws,
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Sec. 7. Except for the ordinary operation,

maintenance and repair, no work shall be under-
taken, purchase made or indebtedness incurred
or be authorized during any one year whereof the

cost or amount thereof shall exceed fifty thou-
sand dollars ($50,000.00) until it shall have first

been ratified by at least two-thirds of the votes

cast at an election to be called for that purpose.
Special elections may be called and held for such
purpose under such by-laws as the Council may
prescribe, not inconsistent with these Articles."

It appears from the original Article XIII as above

quoted that the assessments complained of by appel-

lants in this case fall within the terms of the original

Article XIII as fully and completely as they do with-

in the terms of the amended Article XIII set forth

in the answer to the amended petition in equity. It

is therefore plain, that if this court can refer to the

original articles filed in the case, it affirmatively ap-

pears that the assessments complained of by appel-

lants were authorized by the original articles, and of

course, if so authorized by the original articles, such

assessments cannot be held to violate the provisions

in the original articles providing that the private

property of the stockholders should not be subject to

the debts of the corporation. On the other hand, if

this court cannot refer to the papers in the case not

in the printed transcript, there is nothing whatever

before the court to show what provisions the original

articles contained with reference to assessments.

Since the burden of proof is upon the appellants, this

court must assume if necessary, to uphold the judg-

ment of the trial court that the original articles con-



59

tained such provisions for assessment as would war-

rant t lie provisions for assessments in the amended

articles. This is particularly true since appellants

in the amended petition in equity plead a part of

such provisions from the amended articles without in

any way questioning the validity thereof. (Tran-

script, page 12)

Of course, the exercise by a state of the power to

authorize a corporation to levy assessments on its

shares of stock gives rise to no question under the

Federal Constitution. Neither is the right of a share-

holder in a corporation to make shares of stock in a

mutual irrigation corporation appurtenant to land

owned by him and to subject his lands to the neces-

sary charges for providing irrigation water for said

lands, including all things incident thereto, subject

to question under the Federal Constitution. Whether

or not the laws of Arizona authorize such provisions

in the articles of incorporation and by-laws as are

found in the articles of incorporation and by-laws of

the defendant, and whether or not such provisions are

effective to make such assessments a lien upon the

lands of the appellants, and whether or not such liens

are superior or inferior to the liens of private mort-

gages on such lands, are plainly questions of local

law for the state courts to determine. It is, of course,

true that this court having jurisdiction of this cause

by virtue of the existence of the First question pre-

sented which is a Federal question, will proceed to

pnss upon all questions involved in the case, hut m
passing upon the questions of local law, this court is
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bound to follow the decisions of the court of last re-

sort in the state, and the Supreme Court of Arizona

has clearly and definitely decided that the provisions

of the articles of incorporation of the defendant au-

thorizing assessments on its stock and making these

assessments a lien upon the lands to which such stock

is appurtenant, are valid and enforcible.

Orme v. Salt River Valley Water Users' Assn.,

25 Ariz. 324, 217 Pac. 935.

Greene & Griffin Real Estate & Investment Co.

v. Salt River Valley Water Users' Assn., 25

Ariz. 354, 217 Pac. 945.

Bethune v. Salt River Valley Water Users' As-
sociation, 26 Ariz. 525, 227 Pac. 989.

Citrus Growers Development Assn., v. Salt River
Valley Water Users' Assn., 268 Pac. 773.

There is, of course, nothing for this court to do but

to follow the decision of the Supreme Court of the

state with respect to the validity of these assessments.

It is suggested in Paragraph VIII of the amended

petition in equity (Transcript, page 14) that by the

provisions of the articles of incorporation, private

property of the shareholders other than his lands ben-

efited by water and his stock in the Association, may

be taken for the indebtedness of the Association.

Such is not the fact. The provisions of the articles of

incorporation as set forth in Article XIII (Tran-

script, pages 28-32) and particularly Section 6 there-

of, on page 31 of the Transcript, expressly provides

that the assessments shall be a lien on the lands of the

shareholders against which tliey are levied, and upon
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the shares of stock appurtenant to said lands. In-

asmuch as under the provisions of the articles, shares

of stock cany with them the right to water, it fol-

lows that the assessments can he a lien only on those

lands o\' the shareholders that receive irrigation wat-

er from the project. The concluding provision of said

Section 6 is to the effect that the Association may en-

force the payment of assessments by suit therefor in

a court of competent jurisdiction. This provision,

of course, authorizes the Association to sue to recover

an assessment which the landowner owes to the Asso-

ciation the same as any other person might sue to re-

cover a debt, but the fact that the judgment so recov-

ered might eventually be levied upon other property

of a shareholder is of course no violation of the pro-

vision that the private property of the shareholders

shall not be subject to the debts of the corporation.

Paragraph 765, of Chapter 2, Title 13, Revised

Statutes of 1901 relating to Corporations, being the

law in force at the time the articles of incorporation

of the defendant were adopted, reads in part as fol-

lows :

"Among the powers of such bodies corporate

shall be the following:

• • *

5. To exempt the private property of mem-
bers from liability for corporate debts."

Under the above provision, of course, private prop-

erty of stockholders is liable for corporate debts un-

less exempted by the provisions of the articles of in-
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corporation. Where the articles of incorporation con-

tains a general provision exempting the private prop-

erty of the stockholders from corporate debts, and

also contains a provision for assessing the shares of

the stockholders, it of course follows that both pro-

visions must be construed together, and the private

property of the stockholders be exempted from cor-

porate debts only to the extent not in conflict with

other provisions of the articles.

There are certain provisions in the by-laws receiv-

ed in evidence under the stipulation in the case, the

validity of which has not been passed upon by the Su-

preme Court of Arizona, and the validity of which

may be questioned under the law of the state as it

exists today. However, these provisions of the by-

laws have not been used for a great many years be-

cause there has been no necessity to resort to their

provisions to enforce the assessments that have been

levied. In practice, the power of the Association, to

withhold delivery of water until the assessments are

paid is all sufficient for the purpose of collecting the

assessments and the provisions of the by-laws author-

izing a sale of the land are not resorted to. Undoubt-

edly, if it should become necessary to make such sales,

resort would be had to the courts for a foreclosure of

the lien. The question of the validity of these pro-

visions for sale is, however, not presented by this

case. If the power to assess exists and the assess-

ments actually levied are valid, plaintiffs are not en-

titled to complain of any provision in the by-laws pro-

viding for a sale of their lands until such a sale is



63

threatened. The issues of this case go no further than

to question the indebtedness of the corporation and to

question the assessments made for such indebtedness

as creating a cloud upon the title of plaintiff's lands.

To this extent the entire matter has been repeatedly

passed on by the Supreme Court of the State.

Indeed, it is apparent to anyone familiar with con-

ditions in the arid West that the power to levy assess-

ments for construction, operation and maintenance

charm's is essential to the existence of mutual irriga-

tion corporations. Without such power on the part

of such corporations or some substitute therefor, the

agricultural sections of Arizona would be a barren

desert today. For many years there was no substi-

tute for mutual irrigation corporations. This was

true in Arizona when the defendant corporation was

created. In later years, the Irrigation District Law
was passed which permits the accomplishment of the

purposes of mutual irrigation corporations under an-

other form of organization. But the old mutual irri-

gation corporations still exist and have advantages as

well as disadvantages over the newer form of organ-

ization.

III.

Can the court grant the relief prayed for, it appear-

ing that the bonds soughl to be enjoined have been

sold and that none of the holders of said bonds are

parties to the suit?
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When the original petition in equity was filed, the

bonds had not been sold. Preliminary injunc-

tion was applied for and denied, and before

the amended petition in equity was filed, the

bonds had been sold. No attempt was made to

bring in any bond holder as a party to the suit. Of

course, the purchasers of the bonds were charged with

notice of any litigation that might be pending, but

we have here nothing before the court to show what

issues were presented by the original petition in

equity. It may be that the issues presented by the

amended petition are entirely different than those

presented in the original petition. The bond purchas-

ers cannot be held to have taken their bonds subject

to the amended petition in equity, without a showing

to this court of what the original petition contained.

Furthermore, the relief prayed in the amended peti-

tion is to enjoin the issuance of the bonds. The court

cannot restrain that which has already been done.

Neither can it direct the bonds to be returned, because

it has no control over those holding them. Neither

can the court enjoin the making of assessments be-

cause such assessments have been made. The prayer

of the amended petition in equity that all indebted-

ness over Two Million Five Hundred Thousand ($2,-

500,000.00) Dollars be declared void, much of which it

appears was incurred long prior to the bringing of

this suit, of course cannot be granted without the

holders of such indebtedness before the court. No
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excuse whatever is given for not making some of the

bond holders parties to the suit.

For the foregoing reasons we respectfully submit

that the decision of the District Court, for the Dis-

trict of Arizona, should be affirmed.

Respectfully Submitted,

WALTER BENNETT,
J. L. GUST,
F. O. SMITH,
F. W. ROSENFELD,

Attorneys for Appellee.




